Office of Personnel Management

Special Counsel for representation be-
fore the Merit Systems Protection
Board (MSPB).

[64 FR 31487, June 11, 1999]

§353.211 Appeal rights.

An individual who believes an agency
has not complied with the provisions of
law and this part relating to the em-
ployment or reemployment of the per-
son by the agency may—

(a) File a complaint with the Depart-
ment of Labor, as noted in §353.210, or

(b) Appeal directly to MSPB if the in-
dividual chooses not to file a complaint
with the Department of Labor, or is in-
formed by either Labor or the Office of
the Special Counsel that they will not
pursue to the case. However, National
Guard technicians do not have the
right to appeal to MSPB a denial of re-
employment rights by the Adjutant
General. Technicians may file com-
plaints with the appropriate district
court in accordance with 38 U.S.C. 4323
(USERRA).

[60 FR 45652, Sept. 1, 1995, as amended at 64
FR 31487, June 11, 1999]

Subpart C—Compensable Injury

§353.301 Restoration rights.

(a) Fully recovered within 1 year. An
employee who fully recovers from a
compensable injury within 1 year from
the date eligibility for compensation
began (or from the time compensable
disability recurs if the recurrence be-
gins after the employee resumes reg-
ular full-time employment with the
United States), is entitled to be re-
stored immediately and uncondition-
ally to his or her former position or an
equivalent one. Although these res-
toration rights are agencywide, the
employee’s basic entitlement is to the
former position or equivalent in the
local commuting area the employee
left. If a suitable vacancy does not
exist, the employee is entitled to dis-
place an employee occupying a con-
tinuing position under temporary ap-
pointment or tenure group Ill. If there
is no such position in the local com-
muting area, the agency must offer the
employee a position (as described
above) in another location. This para-
graph also applies when an injured em-

§353.301

ployee accepts a lower-grade position
in lieu of separation and subsequently
fully recovers. A fully recovered em-
ployee is expected to return to work
immediately upon the cessation of
compensation.

(b) Fully recovered after 1 year. An em-
ployee who separated because of a com-
pensable injury and whose full recovery
takes longer than 1 year from the date
eligibility for compensation began (or
from the time compensable disability
recurs if the recurrence begins after
the injured employee resumes regular
full-time employment with the United
States), is entitled to priority consider-
ation, agencywide, for restoration to
the position he or she left or an equiva-
lent one provided he or she applies for
reappointment within 30 days of the
cessation of compensation. Priority
consideration is accorded by entering
the individual on the agency’s reem-
ployment priority list for the competi-
tive service or reemployment list for
the excepted service. If the individual
cannot be placed in the former com-
muting area, he or she is entitled to
priority consideration for an equiva-
lent position elsewhere in the agency.
(See parts 302 and 330 of this chapter
for more information on how this may
be accomplished for the excepted and
competitive services, respectively.)
This subpart also applies when an in-
jured employee accepts a lower-graded
position in lieu of separation and sub-
sequently fully recovers.

(c) Physically disqualified. An indi-
vidual who is physically disqualified
for the former position or equivalent
because of a compensable injury, is en-
titled to be placed in another position
for which qualified that will provide
the employee with the same status,
and pay, or the nearest approximation
thereof, consistent with the cir-
cumstances in each case. This right is
agencywide and applies for a period of
1 year from the date eligibility for
compensation begins. After 1 year, the
individual is entitled to the rights ac-
corded individuals who fully or par-
tially recover, as applicable.

(d) Partially recovered. Agencies must
make every effort to restore in the
local commuting area, according to the
circumstances in each case, an indi-
vidual who has partially recovered
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